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1. ABOUT THIS DOCUMENT 

1.1 Introduction 

1.1.1 This note has been produced in response to actions arising from the 2nd Issue 
Specific Hearing on the DCO – including schedule 9 deemed Marine Licence and 
any other agreements, held at the Discovery Centre, Sandwich on 27th September 
2016. 

1.1.2 The Applicant’s response to the Deadline 5 actions raised by the Examining 
Authority are set out in section 2 of this document and where necessary further 
information has been appended to this document. 
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2. THE APPLICANTS RESPONSE 

 

Action 
No. 

ExA description Response 

1 Submit updated SoCGs 
between Applicant and 
the Councils, the 
Environment Agency and 
the River Stour IDB 

The following SoCGs have been submitted for Deadline 5: 

 8.4.1(B) Statements of Common Ground 

Environment Agency. 

 

 8.4.2(B) Statements of Common Ground Internal 

Drainage Board. 

As noted at the Landscape and Visual, Biodiversity and 
Alternatives Issue Specific Hearing, it is anticipated that the 
Council’s SoCG would be updated and submitted at 
Deadline 6 due to further discussions which are taking place 
on noise and landscape and visual matters.  

2 Submit and update 
matters still to be agreed 
in the updated SoCG with 
the MMO 

The MMO SoCG was updated and submitted at Deadline 4 
(Doc 8.4.9(A)/REP4-010). National Grid is discussing with 
the MMO whether the four outstanding matters in the SoCG 
remain outstanding and thus not be agreed. Once 
confirmed a final SoCG will be submitted to the ExA at the 
next appropriate deadline.  

3 Submit update on 
agreement to protective 
provisions between 
Applicant and Southern 
Gas Networks and 
Southern Water Services 
Limited 

Southern Gas Networks 

The agreement between National Grid and Southern Gas 
Networks is in draft form. The parties are continuing to 
discuss a few minor drafting points. National Grid are 
expecting agreement to be reached soon and will provide a 
further update for Deadline 6. 

Southern Water Services Limited 

A productive meeting was held on 19 September and the 
parties are discussing the appropriate form of protection for 
Southern Water. National Grid will provide a further update 
for Deadline 6.   

4 Check DCO for 
consistency for 
‘Requirement’ and 
‘requirement’ 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.” 

5 Append relevant extracts 
from the SoS 
correspondence with 

Please see the covering letter accompanying the 
submission of documents at Deadline 5 which includes 
relevant extracts from correspondence from the Department 
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Action 
No. 

ExA description Response 

regards Article 3 for Business, Energy & Industrial Strategy.  

6 Consider how steps set 
out in Q2.5.1 could be 
incorporated into the 
CEMP 

A PIL Liaison procedure which outlines the steps set out in 
National Grid’s response to Q2.5.1 (Doc 8.26/REP4-014). 
This update will be included in a new section of the CEMP 
which will be submitted at Deadline 6. 

7 Post Hearing Note on 
longitudinal flexibility of 
pylon locations 

An updated  note on Limits of Deviation is included in 
Appendix B of this document. 

8 Set out where 
explanation of Article 
6(1) can be found 

The amendment to this article was made in response to the 
ExA’s first round Written Question 1.5.5 which said: 

“6(1) all wording prior to the following sentence: “the 
provisions of this Order have effect for the benefit of -…” 
should be removed to simplify the wording and be 
consistent with Hinkley Connection DCO” 

In response to this question National Grid confirmed it 
agreed with the Examining Authority (Doc. 8.2/REP2-016).   

The relevant drafting change was made to the version of the 
draft DCO submitted at Deadline 2. 

11 Article 22 submit post 
hearing note on current 
position in relation to 
Crown rights 

National Grid has prepared a paper confirming its 
understanding of its position in relation to Crown Rights. 

It has shared this paper with the legal representative of the 
Crown Estate.  Discussions are ongoing. 

National Grid believes it is sensible to produce to the 
examination an agreed position with the Crown which will 
provide clarity on this matter going forward.  

A further update will be provided at the Compulsory 
Acquisition Hearing. 

12 Consider further the 
NFU’s points on 
definition of ‘building’ 
Articles 28/29/30 

National Grid’s position on the definition of ‘building’ has 
been clearly set out previously.   

Please see paragraphs 2.48 to 2.52 inclusive of Doc 
8.16/REP2-016 (Written Summary of Case of the first ISH 
on the draft DCO).   

See also the answer to action point 20 in Doc 8.23/REP3-
023 (Hearing Note on Actions at the ISH on the draft DCO). 

Finally, see also the answer to action point 21 in Doc 
8.25/REP4-013 (Hearing Note on Actions requested for 
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Action 
No. 

ExA description Response 

Deadline 4 at the ISH on the draft DCO). 

At the second ISH on the draft DCO, the NFU stated that 
points it had raised on the definition of ‘building’ had not 
been acknowledged or responded to.  

As Counsel made clear at the second ISH on the draft 
DCO, the submission made by NFU at Deadline 3 (its 
summary of case of the Open Floor Hearing and the first 
ISH on the draft DCO) stated the position of the NFU that 
the definition of ‘building’ was too large and that the 
definition of building is redefined. 

Counsel made clear at the second ISH on the draft DCO 
that the definition of ‘building’ is a standard one, based on 
the model provisions and which is necessary and 
proportionate in allowing the construction of temporary 
buildings (for construction and maintenance purposes and 
that National Grid is obliged to re-instate the land.   

Please see Doc 8.38, submitted at Deadline 5 (Written 
Summary of Case of the second ISH on the draft DCO).   

13 Under Article 40 consider 
whether and where 
reference to the Energy 
Network Association’s 
guidance could be 
included 

National Grid has set out its position very clearly on this and 
reaffirms its view that reference to the ‘Energy Network 
Association’s guidance’ does not need to be included in the 
draft DCO or any other document submitted as part of the 
application for development consent. 

Please see National Grid’s response to action point 24 in 
the Hearing Note on Actions requested at the Issue Specific 
Hearing on the Development Consent Order held on 28th 
July 2016 (Doc 8.23/REP3-023).   

Please see also the detailed response to the ExA’s second 
round written question 2.5.2 (Doc 8.26/REP4-014) which 
affirms National Grid’s position in respect of this matter. 

This position was confirmed by Counsel for National Grid at 

the second ISH on the draft DCO (see Doc 8.38). 

14 To add further 
references to where 
documents are available 
on DCO page 121 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

16 Update definition of 
‘fencing’ to include 
temporary fencing for 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 
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Action 
No. 

ExA description Response 

Requirement 1 

17 Consider all places 
highway authority is 
referenced for 
appropriateness and 
amend as required 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

18 Check consistency for 
approvals from 
discharging authorities 
throughout DCO 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

19 Check all places where 
‘stage’, ‘section’ and 
where ‘part of the 
authorised development’ 
are used and adjust for 
clarity in requirements 
and articles and provide 
Post Hearing Note 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

20 Update CEMP for full list 
of plans 

National Grid will submit an updated CEMP that will address 
this point at Deadline 6.  

22 Consider reference to all 
updated guidance as 
well as legislation for 
inclusion in the CEMP 

National Grid will submit an updated CEMP that will address 
this point at Deadline 6. 

23 Consider KCC 
comments and inclusion 
of areas for natural 
regeneration in 
Requirement 8 and 
amend as appropriate 
indicating any continued 
disagreement 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

25 Amend description of 
trigger point for planting 
to reflect the 132kV 
removal works in 
Requirement 9(1) 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

27 Add ‘and hedgerows’ to 
Requirement 10(2) 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

28 Check need for Requirement 12 was first added to the Hinkley Point C 
Connection DCO following requests from the relevant local 
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Action 
No. 

ExA description Response 

Requirement 12 authorities so that they can exert some influence over the 
re-instatement of land. This requirement was taken across 
to the Richborough Connection Project draft DCO.  

National Grid’s position is that land that is re-instated should 
be to the satisfaction of the owner of the land and not 
subject to the final decision of the local planning authority.  
This is clearly provided for in Articles 28/29 of the draft 
DCO.  

For this reason, Requirement 12 is subject to the provisions 
of Articles 28 and 29 so that the provisions of re-instating 
the land to the satisfaction of the owner takes precedence 
over the requirement and the views of the owner of the land 
come first. 

National Grid is content for the requirement to be deleted 
from the draft DCO. 

29 Update Requirement 16 Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

30 Submit drafting notes for 
all DCO changes 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

32 Add reptile mitigation to 
relevant TPO areas in 
Schedule 13 

Please see Appendix A to this document ‘Drafting note of 
DCO changes to be made at Deadline 6.’ 

33 Position paper on 
Network Rail including 
detailed response to 
Network Rail’s Deadline 
4 submission update on 
protective provisions 

Please see Appendix C to this document ‘Position paper 
on Network Rail including detailed response to Network 
Rail’s Deadline 4 submission update on protective 
provisions’. 

34 Post Hearing Note on 
Thanet Offshore Wind 
Limited 

Further to the response provided by National Grid to the 
second written Question 2.4.16 (Doc 8.26/REP4-014) 
National Grid has been in contact with Thanet Offshore 
Wind Limited (Thanet Offshore).   

Thanet Offshore has indicated to National Grid that it is 
minded to withdraw its representation on the basis that 
National Grid can provide additional comfort to Thanet 
Offshore in confirming that National Grid will continue to 
engage with Thanet Offshore and the OFTO operator 
regarding any works or activities that may affect Thanet 
Offshore or the assets of the OFTO. 

National Grid is happy to give such comfort as it reflects 
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Action 
No. 

ExA description Response 

National Grid’s usual practice in engaging with parties and 
accords with the normal co-ordination which takes place 
between National Grid and relevant parties over outages at 
any substation. 

National Grid is confident, therefore, that Thanet Offshore 
will withdraw its representation shortly. 
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ACTION 30: SUBMIT DRAFTING NOTES FOR ALL CHANGES TO THE DRAFT DEVELOPMENT 

CONSENT ORDER (DCO) 

1 Introduction 

1.1 During the second Issue Specific Hearing on the draft DCO held on 27 September 2016, 

National Grid was asked: 

 to check the draft DCO for consistency and to amend, where required, the drafting 

in the articles and requirements; 

 to consider possible drafting changes to specific articles and requirements; and  

 to confirm that agreed drafting changes would be made to the draft DCO.  

1.2 Counsel for National Grid confirmed that this exercise would be undertaken.  It was agreed 

with the Examining Authority that National Grid would submit, at Deadline 5, a drafting note in 

response to the action points as issued by the Planning Inspectorate and then submit, at 

Deadline 6, an updated version of the draft DCO to reflect the changes that had been made.   

1.3 At the 27 September 2016 hearing, Counsel for National Grid confirmed National Grid would 

provide details on the position with the Crown and this was confirmed as Action 11 in the 

Examining Authority’s list of action points released on 28 September.  An explanation of the 

background and current position for dealing with Crown rights is set out below.  

1.4 At the Issue Specific Hearing on construction effects including effects on agricultural practices 

held on 29 September 2016 National Grid was also asked to include the amended 

Requirement 7(3) to the Deadline 5 action list.  

2 Action point 4: Check DCO for consistency for ‘Requirement’ and ‘requirement’ 

2.1 Concerns were raised by the Examining Authority about the amended definition of 

‘Requirement’.  

2.2 Counsel confirmed that it was believed that the drafting followed standard practice with 

“Requirement” used in the context of the defined term and “requirement” used elsewhere.   

2.3 National Grid can confirm that the draft DCO is being reviewed to ensure the consistent use 

of ‘Requirement’ and ‘requirement’.   

2.4 As agreed at this Issue Specific Hearing an updated DCO will be submitted at Deadline 6 to 

incorporate any relevant and necessary changes identified as a result of this review. 

3 Action point 14: To add further references to where documents are available on DCO 

page 121 

3.1 The Explanatory Note of the draft DCO (currently page 121) will be updated to include an 

additional reference to where copies of the plans and book of reference referred to in the 
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Order and certified in accordance with article 43 (certification of plans etc.) can be inspected 

in addition to the specified office of National Grid. 

3.2 The additional location is anticipated to be the Department of Business, Energy & Industrial 

Strategy (BEIS) as the Department, along with National Grid, will hold a complete set of all of 

the certified plans and documents. 

3.3 As was explained at the Issue Specific Hearing, National Grid’s intention is to make available 

copies of the documents and plans as submitted to BEIS for certification, on its project 

website, so that interested parties can easily access copies of the relevant documents and 

plans as certified. 

4 Action point 16: Update definition of ‘fencing’ to include temporary fencing for 

Requirement 1 

4.1 National Grid confirms that the definition of ‘commence’ in Schedule 3 (requirements) will be 

updated so as to include “…, erection of temporary stock fencing to site boundaries or 

temporary demarcation fencing…” (emphasis added for response). 

4.2 As agreed at this Issue Specific Hearing an updated DCO will be submitted at Deadline 6 to 

incorporate any relevant and necessary changes identified as a result of this review. 

5 Action point 17: Consider all places highway authority is referenced for 

appropriateness and amend as required 

5.1 National Grid can confirm that the draft DCO is being reviewed to ensure the correct use and 

reference to ‘highway authority’. 

5.2 As agreed at this Issue Specific Hearing an updated DCO will be submitted at Deadline 6 to 

incorporate any relevant and necessary changes identified as a result of this review. 

6 Action point 18: Check consistency for approvals from discharging authorities 

throughout DCO 

6.1 National Grid can confirm that the draft DCO is being reviewed to ensure the correct and 

consistent reference to approvals from discharging authorities. 

6.2 As agreed at this Issue Specific Hearing an updated DCO will be submitted at Deadline 6 to 

incorporate any relevant and necessary changes identified as a result of this review. 

7 Action point 19: Check all places where ‘stage’, ‘section’ and where ‘part of the 

authorised development’ are used and adjust for clarity in requirements and articles 

and provide Post Hearing Note 

7.1 National Grid can confirm that the draft DCO is being checked all places where ‘stage’, 

‘section’ and where ‘part of the authorised development’ are used to ensure the correct and 

consistent reference to such terms. 
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7.2 As agreed at this Issue Specific Hearing an updated DCO will be submitted at Deadline 6 to 

incorporate any relevant and necessary changes identified as a result of this exercise. 

8 Action point 23: Consider KCC comments and inclusion of areas for natural 

regeneration in Requirement 8 and amend as appropriate indicating any continued 

disagreement 

8.1 National Grid can confirm that it is reviewing the drafting of Requirement 8 in light of the 

Council’s suggested drafting and to take account of all embedded planting mitigation.  

National Grid is also reviewing the wording of 8(1) with reference to inclusion of all mitigation 

objectives.  

8.2 National Grid will discuss this further with the Councils at the meetings scheduled for 10 and 

13 October. 

8.3 An updated DCO will be submitted at Deadline 6 to incorporate all drafting changes agreed 

with the Councils. 

9 Action point 25: Amend description of trigger point for planting to reflect the 132kV 

removal works in Requirement 9(1) 

9.1 National Grid acknowledges the point raised by the Examining Authority at the Issue Specific 

Hearing that the reference to ‘operational use’ – which is used in the order refers to when the 

relevant part of the authorised development first transmits electricity at either 132kV or 400kV. 

9.2 Such a reference does not apply to instances where the authorised development refers to the 

removal of the existing 132kV overhead line.   

9.3 National Grid can confirm that the drafting of Requirement 9(1) will be amended to make clear 

that, in the locations of the removed 132kV overhead lines, the implementation of landscaping 

and mitigation planting works must be implemented at the earliest opportunity and no later 

than the first available planting season after completion of the removal of the 132kV overhead 

lines. 

9.4 The updated DCO will be submitted at Deadline 6 to incorporate the revised drafting to this 

requirement. 

10 Action point 27: Add ‘and hedgerows’ to Requirement 10(2) 

10.1 National Grid confirms that the drafting of Requirement 10(2)(b) will be amended so that after 

the reference to ‘tree’ there will be added a reference to ‘… and hedgerows…’. 

10.2 The updated DCO will be submitted at Deadline 6 to incorporate the revised drafting to this 

requirement. 
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11 Action point 29: Update Requirement 16  

11.1 National Grid confirms that the updated draft DCO submitted at Deadline 6 will include the 

additional drafting to Requirement 16(3) as agreed with the Councils.  The agreed drafting 

states: 

“… and must, to the reasonable satisfaction of the relevant highway authority, 

implement any recommendations to mitigate or remove road safety problems and 

defects identified in such road safety audits arising from the authorised development” 

12 Action point 32: Add reptile mitigation to relevant TPO areas in Schedule 13  

12.1 Following a request for clarification from the Examining Authority National Grid confirm that 

the penultimate row of the table in Schedule 13 (Trees subject to tree preservation orders) will 

be updated to include reference to reptile mitigation. 

12.2 The updated table in Schedule 13 will, therefore, refer to: 

“Removal of overhanging branches and trees on eastern edge of group as part of reptile 

mitigation strategy (total of 424m
2
 affected, split between TPO No 1, 2003 and TPO No 1, 

2006). (Trees assumed to form part of TPO).” (Proposed new text underlined.) 

12.3 The updated DCO will be submitted at Deadline 6 

13 Action point 1: Item 2.1 Add amended Requirement 7(3) to Deadline 5 action list 

13.1 At the Issue Specific Hearing Counsel for National Grid confirmed that National Grid would be 

able to accommodate the request from the Councils that working at weekends ‘…may only 

take place on alternate weekends…’  rather than ‘ …may only take place on two out of any 

four consecutive weekends…’. 

13.2 This drafting change would result in at most a 12 day consecutive working period rather than 

a possible 19 consecutive working period as the Councils had requested. 

13.3 The Councils, at the hearing, stated that they would need to consider their position on this 

matter.  The Examining Authority invited the Councils to confirm, at Deadline 5, their position 

on the proposed change to Requirement 7 (3). 

13.4 If the Councils confirm that they are happy with the proposal then National Grid confirms that 

it will amend Requirement 7(3) to reflect the proposed drafting in the updated DCO submitted 

at Deadline 6. 
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This note was first produced following the first round of written questions from the Examining 
Authority and submitted in Appendix G of Doc 8.2.1/REP2-017. This note has been updated 
following the Issue Specific Hearings on the Development Consent Order and Construction Effects 
in September 2016 in order to explain the methodology and reasons for the Limits of Deviation 
(LoD). 

In accordance with the guidance provided by the Planning Inspectorate: Advice Note 9: the 

Rochdale Envelope, the proposed route of the overhead lines on the Richborough Connection 

Project are subject to LoD which provide a necessary and proportionate degree of flexibility as to 

the final alignment of the linear works. The LoD identifies a maximum distance or measurement of 

variation within which these works must be constructed.  

LoD are designed to allow for unknown or unforeseeable issues or localised constraints that may 

arise during construction which would require a minor adjustment to the overhead line alignment 

and the pylon positions. 

For example, if a large solid mass such as a large concrete foundation or void such as a well or 

shaft (in the ground) can be avoided by moving the position of the pylon up to 10m, then it may be 

that the LoD are used. This would remove the need for intensive site works to rectify the issue 

found.  

An overhead line may be subject to lateral, longitudinal or vertical LoD as described below. 

Existing 132kV overhead lines 

The existing 132kV PX overhead line proposed to be dismantled is already installed and is 

therefore geographically fixed electrical infrastructure which does not require a LoD.  It is only 

those elements of the existing PX and PY overhead lines that require temporary and permanent 

diversions (as set out below) which have a LoD.  

Lateral LoD 

These are measured from the centreline of the overhead line and represent the maximum lateral 

movement that can occur. The centrelines of both the 400kV and 132kV overhead line routes are 

depicted on the Works Plans (Doc 4.3).   

The overall width for the lateral LoD is derived from a calculation of the maximum blowout of the 

conductor (i.e. the swing of the conductors (wires) in high winds) along with the distance from the 

centreline to the outermost conductor. The maximum blowout is taken from the lowest sag of the 

lowest conductors in a standard span length, swung at 45 degrees to represent a high wind 

loading condition. In practice there are many variables which can influence the lateral LoD but the 

applied width is considered to be a suitable upper limit. The distance is slightly more for a low 

height lattice pylon as the structure is wider than a standard lattice pylon. 

 

 

 
Explanation of Limits of Deviation (LoD)               
 

Peter Bullen        3rd October 2016 



 

 

 

 

 

 

The proposed lateral LoD are: 

 30m for a standard lattice pylon either side of centreline allowing 10m lateral 

movement + 20m pylon width and conductor blowout as shown in Figure 1. 

 35m for a low height lattice pylon either side of centreline allowing 10m lateral 

movement + 25m pylon width and conductor blowout as shown in Figure 2. 

 25m either side of centreline for temporary PX diversions; and  

 25m either side of centreline for the temporary and permanent PY diversions. 

The maximum lateral movement of any pylon can only be to 10m either side of the route centre 

line. This distance is applicable for all 400kV and 132kV pylon types. 

The only exceptions to this 10m distance are where ‘pinch points’ have been identified due to the 

existence of local constraints specific to those locations, resulting in a maximum lateral movement 

less than 10m. These exceptions are described below. 

Lateral LoD - pinch points 

A number of ‘pinch points’ to the lateral LoD have been identified due to the existence of specific 

local constraints, therefore the lateral LoD has been reduced in width either one way or both ways 

at these locations. Constraints include groups of trees, environmental issues, listed buildings and 

proximity of the proposed overhead line to residential properties. The identified ‘pinch points’ are 

scheduled in the table below: 

Pinch Points to Lateral LoD 

Span Restriction Reason 

Gantry to 
PC1 

Reduced to 5m movement North Adjacent existing 400kV OHL 

PC2-3 No movement South River Stour and Greenbridge Park 

PC4-6 Reduced to 5m movement West Lynne Wood (Ancient Woodland) 

PC7-9 Reduced to 5m movement South Broad Oak Village 

PC11-12 Reduced to 5m movement North & South Kemberland Wood (Ancient Woodland) 

PC15-17 Reduced to 5m movement North Tile Lodge Farm (Listed Building) 

PC27-29 No movement South Environmental/Biodiversity constraints 

In some cases the local constraint has resulted in a decision to fully prohibit any lateral movement 

in one direction, for example PC2-3 and PC27-29. It is however not possible to fully prohibit 

movement in both directions as issues may still arise at the time of construction which require a 

minor adjustment.  

Longitudinal LoD 

Pylons may also require longitudinal repositioning to avoid unknown or unforeseeable issues that 

may arise during construction. These changes would result in minor adjustments to the overhead 

line design and the pylon positions along the length of the route. The extent of the repositioning of 

the affected pylons would be determined on a case by case basis depending on the individual 

circumstances but generally would be no more than 30m.  



 

 

 

 

 

 

Should any pylon be repositioned longitudinally, the subsequent effects on the position of the next 

pylons along the alignment (i.e. any subsequent repositioning of other pylons) would be limited. 

This is because National Grid would need to retain pylon positions at the locations shown on the 

Works Plans within approximately two pylon spans, in order to maintain the optimal pylon positions 

throughout the rest of the route.   

A tension pylon would in practice have a very limited ability to move longitudinally from its 

proposed position as it could only move along the current route alignment (in the direction of the 

conductors either before or after the pylon). In doing so, it would require the adjacent sections to 

deviate laterally, for which tolerances are more restricted. 

Vertical LoD 

The proposed vertical LoD are designed to take account of standard extension heights. The 

upwards vertical LoD is +4m which allows a degree of flexibility to ensure that safety clearances 

can be achieved in all circumstances as ground levels may change locally between DCO award 

and work starting on site (i.e. where landowners undertake earth moving). 

 

There is no downwards LoD as flexibility is required for the depth of each pylon foundation due to 

the lack of specific information regarding ground conditions where the pylons are to be located. 

This cannot be confirmed until intrusive ground surveys have been undertaken and detailed 

design of the foundations is complete.   

 



 

 

 

 

 

 

Figure 1: Derivation of Lateral LoD for 400kV Standard Lattice Pylon 

 

 
 
 

 Figure 2: Derivation of Lateral LoD for 400kV Low Height Lattice Pylon 
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THE PROPOSED NATIONAL GRID (RICHBOROUGH CONNECTION PROJECT) 

DEVELOPMENT CONSENT ORDER 

 

 

APPLICANT’S POSITION PAPER IN RESPECT OF  

NETWORK RAIL INFRASTRUCTURE LIMITED 

  



 

 

14781528.2  2 

1. Introduction  
 

1.1. At the second Issue Specific Hearing on the draft Development Consent Order (DCO) 

on 27 September 2016, the Examining Authority requested (at Action 33) that the 

Applicant prepare a position paper on Network Rail Infrastructure Limited (Network 

Rail), including a detailed response to Network Rail’s Deadline 4 submissions relating 

to protective provisions.  

 

1.2. This note has been prepared by the Applicant in response to that request. It seeks to: 

 identify the key submissions made to date by each of Network Rail and the 

Applicant, highlighting the outstanding matters between them;  

 explain the Applicant’s position on these outstanding matters; and 

 respond in detail to the specific matters raised by Network Rail at Deadline 4.   

 
2. Submissions by the parties  

 

2.1. Network Rail first submitted a relevant representation in relation to the Applicant’s 

proposals for a DCO to authorise the Richborough Connection Project on 30 March 

2016. That representation explained that Network Rail did not oppose the Proposed 

Development in principle but that it considered the draft DCO (Document 2.1) did not 

contain adequate protective provisions for the benefit of the operational railway. 

 

2.2. At Deadline 2, and in its response to the Examining Authority’s first round written 

question 1.4.23, the Applicant explained that the protective provisions for the benefit 

of railway interests contained within the draft DCO as originally applied for (Document 

2.1), had been proposed shortly before the (then) Secretary of State for Energy and 

Climate Change had determined whether to make the National Grid (Hinkley Point C 

Connection Project) Development Consent Order 2016 (S.I.2016/49).  This was 

relevant because in the context of the application for that Order, both the Applicant 

and Network Rail had made detailed submissions to the Secretary of State as to the 

form which protective provisions for the benefit of railway interests should take. 

 

2.3. Upon making that decision, the Secretary of State confirmed her view as to the form 

railway protective provisions within an energy transmission DCO should take. These 

were in a different form to that which had been proposed by the Applicant (and 

replicated within the Richborough Connection Project draft DCO).  

 

2.4. Accordingly, and to reflect the Secretary of State’s recent decision, the Applicant 

submitted, alongside its answer to first round written question 1.5.58, an updated set 

of railway protective provisions for inclusion within the Draft DCO. A copy of the 

updated protective provisions can be found within Appendix J of Document 8.2.1 

(Response to Examining Authority’s First Written Questions Appendices (A – S)), also 

submitted at Deadline 2.  

 

2.5. At Deadline 2, Network Rail also submitted its preferred form of railway protective 

provisions. A copy of these can be found within Annex 2 to Network Rail’s written 
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representation. The form of protective provisions proposed by Network Rail to the 

Richborough Connection examination did not reflect those recently approved by the 

Secretary of State in making the National Grid (Hinkley Point C Connection Project) 

Development Consent Order 2016 (S.I.2016/49) but instead more closely reflected 

the form of protective provisions Network Rail had proposed in the context of that 

application. In addition, as part of its Deadline 2 written representations, Network Rail 

identified a number of concerns with the railway protective provisions contained within 

the Applicant’s draft DCO as originally applied for (Document 2.1). These related to 

the following matters:  

 the omission of a paragraph that would prohibit the Applicant from exercising 

powers of compulsory acquisition in relation to railway property without the 

consent of Network Rail (hereinafter referred to as the ‘consent provision’);  

 the inclusion of wording that would require Network Rail to construct specified 

works in certain circumstances where it has requested to construct other 

adjoining works; 

 the omission of certain indemnity wording;  

 the omission of an obligation upon the Applicant to give notice to Network Rail 

before any application for consent to transfer the benefit of the DCO; and 

 the definition of railway property.  

2.6. At Deadline 3, Network Rail submitted its response to the Applicant’s Deadline 2 

submissions, including the updated version of the railway protective provisions 

referred to above. Network Rail welcomed the Applicant’s updated protective 

provisions but stated that these did not go far enough in some respects. Network Rail 

provided, at Appendix 1 to its submissions, a comparison document showing the 

differences between its preferred form of protective provisions and the updated 

version produced by the Applicant at Deadline 2. In doing so, Network Rail confirmed 

that of its previously stated concerns the following were the principal matters 

outstanding: 

 the omission of the ‘consent provision’; and  

 the omission of certain indemnity wording. 

2.7. The parties also submitted a Statement of Common Ground to the Examination 

(Document 8.4.10) at Deadline 3. That statement, at paragraph 3.2, identified the 

following matters as agreed between the parties: 

 that Network Rail, having reviewed the draft DCO and the Application, confirms 

(subject to the matters set out in paragraph 3.2.1 of that Statement being 

concluded and secured to the satisfaction of Network Rail), that it has no 

objection in principle to the proposed development;  

 that the draft DCO should include specific provisions for the protection of 

Network Rail;  
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 that the parties should enter into a form of Basic Asset Protection Agreement 

to govern the construction, maintenance and where appropriate removal of 

those parts of proposed development which are located on operational railway 

land; and 

 that Network Rail intends to grant easements to the Applicant in respect of the 

permanent interests it requires over operational railway. 

2.8. The Statement of Common Ground also identified, at paragraph 4.1, the following 

matters as being outstanding between them:  

 Easements – the parties have yet to agree the precise terms of the easements 

to be granted by Network Rail to the Applicant or the consideration payable for 

the grant of those easements;  

 Protective Provisions – the precise form of the protective provisions is not yet 

agreed between the parties;  

 Compulsory Acquisition – the parties are not able to agree on the necessity 

for powers to be granted to the Applicant for the compulsory acquisition of 

interests in land belonging to or in respect of which Network Rail enjoys an 

interest. Network Rail does not believe this to be justified or necessary whilst 

the Applicant considers these powers to be essential until such time as a 

voluntary grant of the interests in question has been secured and remains of 

this view in light of the decision of the Secretary of State in respect of this matter 

in the context of the National Grid (Hinkley Point C Connection Project) Order 

2016 (S.I. 2016/49). Network Rail does not agree with this view and believes 

that the protective provisions in the Hinkley DCO do not go far enough to protect 

the operational railway. Network Rail remains of the view that each case must 

be assessed on its own facts and merits.  

2.9. At Deadline 4, in its response to the Examining Authority’s second round written 

question 2.4.16, the Applicant explained that in view of the position taken by Network 

Rail in the Statement of Common Ground, it had again reviewed the protective 

provisions it has proposed against the form of protective provisions being sought by 

Network Rail. Having done so, the Applicant explained that it remained strongly of the 

view that the form of protections which were imposed in the case of the Hinkley Point 

C Connection Project (as proposed at Deadline 2) were appropriate in the particular 

case of the Richborough Connection Project. However, the Applicant proposed some 

minor drafting amendments to the form of the railway protective provisions it had 

submitted at Deadline 2, with a view to reducing the scope of the matters between the 

parties. A copy of the Applicant’s proposed form of the railway protective provisions 

was provided within Part 4 of Schedule 14 to the updated draft DCO (Document 2.1B) 

produced at Deadline 4. 

 

2.10. At Deadline 4 Network Rail also provided submissions, in response to the Examining 

Authority’s second round written question 2.5.17, as to why it considers the railway 

protective provisions proposed by the Applicant to be inadequate. The Applicant’s 

detailed response to these submissions is provided within section 4 of this position 

paper.  
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3. Applicant’s Position 
 

3.1. Notwithstanding the submissions made at Deadline 4, the Applicant and Network Rail 

remain unable to reach agreement as to the three matters identified as outstanding 

within the Statement of Common Ground submitted at Deadline 3.  

 

3.2. The Applicant’s position in respect of each of these matters is set out below.  

 

Matter 1: Easements  

 

3.3. The matters of disagreement between the Applicant and Network Rail as to the 

precise terms of the easements to be granted by Network Rail remain as they stood 

in the context of the easements required in relation to the Hinkley Point C Connection 

Project.  

 

3.4. In that context, discussions between the parties as to the terms of easements for 

overhead lines crossing the railway have been taking place since summer 2014. 

 

3.5. The Applicant has sought to reach voluntary agreement for the grant of the interests 

in land it requires. In all cases, the land interests in question are a permanent 

easement to enable the proposed overhead line to cross the railway. No freehold 

interests are proposed to be acquired and as such, Network Rail would remain the 

freeholder of all land belonging to it and affected by the Proposed Development. 

 

3.6. However, the parties have been unable to reach agreement on the following key 

matters in particular:  

 

3.6.1. the nature of the land interest to be granted by Network Rail, with the 

Applicant seeking a permanent easement over the airspace above 

Network Rail’s land and Network Rail offering to grant an easement over 

that airspace but one which would be terminable on notice; 

 

3.6.2. the ability of Network Rail to require the diversion or relocation of the 

proposed overhead line in the event of works to the railway and the 

question of who meets the cost of such a diversion or relocation 

(hereinafter referred to as the ‘lift and shift’ provision); and  

 

3.6.3. the consideration payable for the grant of the easements. 

 

3.7. The Applicant’s position in respect of each of these matters is set out below.  

 

3.8. The Applicant considers it imperative that permanent easements be granted to 

facilitate the Proposed Development. It is in the public interest that the Applicant 

secures appropriate security of the electricity supply network through the grant of 

permanent and not temporary land rights. Permanent and not temporary rights are 

commensurate with the nature and lifetime of the Proposed Development and enable 

the Applicant to comply with its statutory duties as a licensed statutory undertaker. 
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Without permanent rights, the Applicant would in the future have to negotiate new 

land rights and secure new consents which resultant uncertainty and additional cost. 
 

3.9. In the context of discussions relating to both the Hinkley Point C Connection Project 

and the Richborough Connection Project, Network Rail has continually refused to 

agree that it should grant a permanent easement to the Applicant in respect of the 

airspace of railway property, offering instead an easement that would be terminable 

by Network Rail on giving notice to the Applicant. 

 

3.10. The Applicant does not consider that the grant of a permanent (not terminable on 

notice) easement over the airspace of the railway for the proposed overhead lines 

comprised within the Proposed Development would in any way compromise or 

otherwise adversely affect the safe and efficient operation of the railway nor indeed 

has Network Rail provided any evidence to this effect. To the contrary, Network Rail 

has intimated that it does not object in principle to the Proposed Development. 

Overhead lines already over sail the operational railway in numerous locations 

throughout the UK.  

 

3.11. With regards to the ‘lift and shift’ provision, in the context of the Hinkley Point C 

Connection Project Network Rail made submissions to the then Secretary of State as 

to why it was seeking to impose its preferred form of ‘lift and shift provision’ within the 

easement being sought by the Applicant, principally because that approach had been 

adopted in the context of historic wayleave agreements first entered into between 

British Rail and gas and electricity undertakers in the 1960s. These ‘lift and shift’ 

provisions placed the full cost burden of lift and shift upon the gas and electricity 

undertakers.  

 

3.12. The Applicant’s position, as set out to the Secretary of State in the context of the 

Hinkley Point C Connection Project and as it remains today, is that this historic 

approach is inherently unfair to energy consumers. The Applicant’s economy and 

efficiency duties under the Electricity Act 1989 mean that it is no longer appropriate 

for it to assume the type of cost liabilities associated with ‘lift and shift’ provisions. 

 

3.13. The reasons why these provisions are considered by the Applicant to be unfair is that 

Network Rail could utilise ‘lift and shift’ provisions to require the Applicant to construct 

new transmission infrastructure in order to facilitate the expansion or improvement of 

the railway network at the Applicant’s cost. That cost could be considerable, 

particularly if the works in question constituted a nationally significant infrastructure 

project requiring a further development consent order to be secured. The Applicant’s 

view is that such costs should properly be met by Network Rail, as the party seeking 

to expand or improve its infrastructure. This is consistent with the Applicant’s own 

approach to network expansion, whereby third party costs relating to alterations 

needed to existing infrastructure are included within the costings of the scheme and 

met by it.  

 

3.14. In the context of the Hinkley Point C Connection Project, Network Rail submitted that 

‘lift and shift provisions are essential to ensure that other utility undertakers are 

incentivised to ensure that the expansion of their network has the minimum impact 

possible on the railway’. In that case, the Applicant submitted that this principle should 
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apply to all undertakers, including Network Rail, and that it should be for the 

undertaker proposing a particular expansion to meet the costs that may be incurred 

by third parties as a result of any diversionary or protective works that may be 

required. The Applicant’s position has not changed on this matter.  

 

3.15. Finally, the Applicant and Network Rail have not yet been able to agree, in the context 

of voluntary negotiations, commercial terms for the grant of the easements required.  

 

Matter 2: Protective Provisions  

 

3.16. As mentioned earlier within this paper, both parties have submitted their preferred 

form of railway protective provisions to the Examination. For ease of reference, a copy 

of the Applicant’s preferred form are provided at Appendix 1 to this position paper. In 

addition, a comparison of the Applicant’s preferred form with Network Rail’s preferred 

form, as provided by Network Rail to the Examination at Deadline 2, can be found at 

Appendix 2 to this position paper. 

 

3.17. The principal matters of disagreement between the parties as regards the railway 

protective provisions, as the Applicant understands it from Network Rail’s Deadline 3 

submissions, relate to:  

 

3.17.1. the omission of the ‘consent’ provision; and  

 

3.17.2. the omission of certain indemnity wording. 

 

3.18. The Applicant’s position in respect of each of these matters is set out below.  

 

3.19. With regards to the ‘consent’ provision, the provisions of paragraph (29) of Network 

Rail’s preferred form of wording would require the Applicant to secure Network Rail’s 

consent before exercising various DCO powers as identified within that provision in 

respect of railway property.  
 

3.20. As explained within the Statement of Common Ground, the Proposed Development 

will interface with the operational railway in a number of locations. As such, the effect 

of paragraph (29) would be that the Applicant would not be able to acquire the 

interests it needs to implement the Proposed Development without first securing 

Network Rail’s consent.  

 

3.21. The Applicant fully recognises and supports the proposition that it ought to seek 

voluntary agreements with all third parties affected by the Proposed Development 

before seeking to exercise Order powers to acquire land and interests in land. It is on 

this basis that the Applicant developed its Land Rights Strategy and has sought to 

enter into voluntary agreements with all persons with an interest in land, including 

statutory undertakers like Network Rail.  

 

3.22. However, it has and will not prove possible to reach agreement with all affected 

parties. It is on this basis and in accordance with paragraphs 2.2.3 to 2.2.4 of National 

Policy Statement EN-5 that the Applicant is seeking Order powers to ensure it is able 

to compulsory acquire land and interests in land where it has not been possible to 
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reach agreements. Without such powers, the Applicant could not be certain of its 

ability to deliver the Proposed Development as it could not be certain that agreement 

could be reached with all affected parties. This is particularly important in the case of 

a long linear scheme like the Proposed Development.  
 

3.23. In the case of Network Rail, the Applicant has sought to reach voluntary agreement 

for the grant of the interests in land it requires in the context of this scheme and in 

the case of the Hinkley Point C Connection Project. However, and as explained 

above, it has not proven possible to reach agreement as to the precise terms of the 

easements being sought.  

 

3.24. Moreover, on the basis of discussions between the parties to date, the terms which 

Network Rail has been seeking to impose on the grant of voluntary land rights to the 

Applicant have been to Network Rail’s commercial advantage. The Applicant opposes 

the inclusion of paragraph (29) as it would constrain its ability to secure rights from 

Network Rail in a timely manner and on reasonable commercial terms.  

 

3.25. In so far as the payment of compensation for land interests is concerned, the effect 

of the ‘consent’ provision would be to enable Network Rail to dictate the payments 

that must be made by the Applicant. National Grid’s position is that the payment of 

compensation to Network Rail for the acquisition of land interests should not be 

treated any differently from any other person with an interest in land: the payment of 

compensation should be determined by reference to the statutory compensation code 

applied by the draft DCO unless the parties agree otherwise. In the case of a 

compulsory acquisition of rights, it remains open to Network Rail to refer any matter 

of dispute to the Upper Tribunal for determination. However, if National Grid is unable 

to revert to the exercise of such powers but instead must secure Network Rail’s 

consent, Network Rail could effectively dictate the commercial terms of any disposal.  

 

3.26. The Applicant does not agree with Network Rail that the omission of paragraph (29) 

from its proposed railway protective provisions would compromise railway safety. The 

Applicant fully accepts the need for measures to ensure railway safety. However, such 

measures are already proposed within the form of protective provisions it is proposing 

and which were approved by the Secretary of State in the context of the Hinkley Point 

C Connection Project.  

 

3.27. For instance, paragraph (29) of the form of protective provisions proposed by the 

Applicant requires the undertaker to secure Network Rail’s approval of ‘proper and 

sufficient plans’ before carrying out any ‘specified work’ (being so much of the 

authorised development as is situated upon, across, under, over or within 15 metres, 

of, or may in any way adversely affect, railway property). As such, Network Rail would 

still retain a right of approval over such works. 

 

3.28. The Applicant does not agree that the ‘consent’ provision, which principally relates to 

the exercise of compulsory acquisition powers rather than works powers, can be 

justified on this basis. This is particularly true given that the Applicant is not proposing 

to acquire a freehold interest in any railway land - all land affected by the Proposed 

Development will remain in Network Rail’s ownership and continue to enjoy the 

protection afforded by the protective provisions proposed by the Applicant.   
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3.29. The Applicant appreciates that there is precedent for the inclusion of this type of 

‘consent’ provision in other statutory Orders, including both Transport and Works Act 

Orders and DCOs1. However, there are also DCOs which affect railway land which 

do not include this form of wording2 and most recently, in the context of the 

comparable Hinkley Point C Connection Project, the Secretary of State, having 

reviewed the arguments made by both parties, concluded that the ‘consent’ provision 

was not necessary to secure railway safety.  

 

3.30. There is no provision within the Planning Act 2008 which requires an Applicant to 

secure Network Rail’s consent to the exercise of Order powers (in contrast with for 

instance, the position of the Crown where such provision has been made in section 

135 of the Planning Act 2008) and the Applicant is not persuaded of any basis on 

which such consent ought to required. To the contrary, the Applicant is concerned 

that the inclusion of such a provision will enable Network Rail to dictate not only the 

nature of the interest in land granted for the Proposed Development but also the 

commercial terms on which such an interest may be granted.  

 

3.31. The Applicant’s position is that it has submitted its case in support of the land interests 

it requires through the submission of the DCO and supporting documentation. 

Network Rail has not objected in principle to the Proposed Development or presented 

any evidence to suggest that the proposals are incompatible with the efficient and 

safe operation of the railway. If the Secretary of State is minded to make the Draft 

DCO in the form applied for, it should not then be necessary for the Applicant to once 

again make the case for the land interests it requires to Network Rail.  

 

3.32. On the above basis the Applicant does not consider the inclusion of a ‘consent’ 

provision to be either necessary or appropriate and furthermore, that it could 

compromise the Applicant’s ability to deliver the Proposed Development.  

 

3.33. With regards to the form of indemnity included within the railway protective provisions, 

since Deadline 2 the Applicant has proposed the inclusion of the form of indemnity 

which the Secretary of State included within the DCO authorising the Hinkley Point C 

Connection Project whereas Network Rail is seeking the inclusion of an indemnity in 

the form that the Secretary of State rejected. The differences between the two forms 

of indemnity can be clearly illustrated in the comparison document provided at 

Appendix 2 to this paper. The wording proposed by Network Rail does not require it 

to mitigate its loss or to allow National Grid to adopt conduct of any third party claims 

for which it would be liable, all of which are standard within indemnities of this type. 

The Applicant’s position is that it is fair and reasonable to include these provisions 

within the proposed indemnity. 

 

3.34. Aside from the two principal matters of disagreement described above, Network Rail 

is also seeking the addition of wording within the protective provisions (at paragraph 

                                                      
1 See for instance, paragraph (4) of Schedule 8 to the London Underground (Northern Line Extension) 
Order 2014 (S.I. 2014/3102) or paragraph (35) of Part 4 of Schedule 9 to the Able Marine Energy Park 
Development Consent Order 2014 (S.I. 2014/2935) 
2 See for instance, the National Grid (Kings Lynn B Power Station Connection) Order 2013 (S.I 
2013/3200) 
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(45) of its preferred form) that would require the undertaker to give notice to Network 

Rail before making an application to the Secretary of State to transfer the benefit of 

the Order.  

 

3.35. The Applicant does not agree that it should be necessary for it to give notice to 

Network Rail should such an application be made to the Secretary of State. It is for 

the Secretary of State to decide, on such an application being made, whether to 

approve such a transfer, having regard to the nature and identity of the body to whom 

it is proposed that the benefit of the Order be transferred. 

 

3.36. In reaching a decision on such an application, the Secretary of State will have regard 

to those matters he considers relevant and adopt such procedures as he considers 

appropriate in the circumstances. That may or may not involve seeking the views of 

affected third parties, such as Network Rail or others as may be appropriate in the 

circumstances. The Applicant does not consider it to be either desirable or appropriate 

that the protective provisions should prescribe further procedure in this regard.  The 

then Secretary of State confirmed her agreement with this view in issuing her decision 

in relation to the Hinkley Point C Connection Project and such a requirement was not 

imposed in that case.  

 

Matter 3: Compulsory Acquisition  

 

3.37. As set out within the Statement of Common Ground, the parties are not able to agree 

the necessity of powers being granted to the Applicant for the compulsory acquisition 

of interests in land belonging to or in respect of which Network Rail enjoys an interest. 

 

3.38. The Applicant agrees with Network Rail that it would be preferable if the parties were 

able to reach agreement as regards the acquisition by the Applicant of the interests 

in land it requires to deliver the Proposed Development and in respect of which 

Network Rail enjoys an existing interest.  

 

3.39. The Applicant will continue to work towards reaching agreement with Network Rail 

and discussions between the parties continue. However, the Applicant does not agree 

that it should be precluded from exercising compulsory acquisition powers in the event 

that agreement does not prove possible.  

 

3.40. This matter is inherently linked to the other matters in dispute, namely the terms on 

which easements should be granted to National Grid and the question as to whether 

or not the ‘consent’ provision should be included within the railway protective 

provisions. The Applicant’s position, as already stated, is that the protective provisions 

proposed within the draft DCO provide sufficient protection for the operational railway 

and that it is not necessary or appropriate to preclude the exercise of the powers of 

compulsory acquisition being sought to achieve this.  

 

4.        Matters raised by Network Rail at Deadline 4  
 

4.1. At Deadline 4, Network Rail submitted its response to the Examining Authority’s 

second round written question 2.5.17 which was expressed as follows:  
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Why would protective provisions, as in previous Orders, not prevent the 

identified detrimental impact, and suggested serious detriment, on the 

operation of the railway?  

 

4.2. In responding to that question, Network Rail stated that that protective provisions 

suggested by the Applicant would not prevent such detriment because ‘the drafting of 

the protective provisions is ambiguous in parts and fails to give Network Rail the 

required level of control over the works to ensure that the operation and safety of the 

railway and its users is secured’. 
  

4.3. A number of specific points were made by Network Rail in support of that contention. 

We have set out below in italicised text each point made by Network Rail, and in turn, 

the Applicant’s comments in response.  

“The wording of the protective provisions as they stand, do not 

specifically state that Network Rail can approve the actual dates during 

which works will take place and / or have flexibility on amending any 

agreed programme of works if the operation and / or safety of the railway 

demands it, for example, in order to be able to carry out emergency 

maintenance including flood prevention measures” 

4.4. Paragraph (29) of the Applicant’s proposed railway protective provisions grants 

Network Rail a right of approval over ‘proper and sufficient plans’ before any works 

which are proposed to take place on across, under, over or within 15 metres of, or 

may in any way adversely affect railway property can take place. As Network Rail itself 

has acknowledged, ‘plans’ in this context is expressly stated to include ‘staging 

proposals, programmes and details of the extent, timing and duration of any proposed 

occupation of railway property’. Accordingly, Network Rail is granted an express right 

to approve the extent, timing and duration of any proposed occupation of railway 

property which would enable it to approve the actual dates during which works will 

take place. Network Rail is expressly entitled to specify any protective works they may 

consider to be necessary when approving these details and in addition, paragraph 

(30) makes clear that any works must be carried out under the supervision of Network 

Rail’s engineer and to their satisfaction.  Accordingly, the Applicant does not agree 

with Network Rail’s interpretation of these provisions. 

 

4.5. Furthermore, the wording of the provisions in question (paragraphs (29) and (30) of 

the Applicant’s preferred form) are routinely employed and, in fact, does not differ from 

the equivalent wording being requested by Network Rail (paragraphs (30) and (31) of 

Network Rail’s preferred form of wording).  

“The protective provisions only provide that the approved works will be 

carried out “so far as is reasonably practicable, so as not to interfere with 

or obstruct the free, uninterrupted and safe use of any railway of Network 

Rail or the traffic thereon and the use by passengers of railway property.” 

Whilst Network Rail accept that some interference is likely to be 

unavoidable when carrying out the works, it cannot accept that safety 

can be put at risk”  
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4.6. This appears to be a reference to the text at sub-paragraph (30)(d) of the Applicant’s 

preferred form of the protective provisions.   

 

4.7. Again, the wording in question is repeated verbatim within sub-paragraph (31)(d) to 

the form of protective provisions being proposed by Network Rail and so it is not 

apparent why this wording has been singled out by Network Rail in its submissions. 

In any event, sub-paragraph (30)(d) should not be read in isolation but alongside the 

remainder of paragraph (30) which also provides that such works must be constructed 

under the supervision and to the reasonable satisfaction of Network Rail’s engineer 

and in accordance with ‘plans’ approved by Network Rail.  

 

4.8. In addition, the provisions at sub-paragraph (29)(4) state that the Network Rail 

engineer can require protective works to firstly be undertaken, including in the 

interests of safety, whilst those at sub-paragraph (33)(2) allow the Network Rail 

engineer to take over construction of any works which in the engineer’s opinion impact 

on safety. As such, adequate controls are already being proposed to allow Network 

Rail to ensure that both the design and the actual carrying out of works do not 

compromise safety.  

“Network Rail are therefore concerned that the operation and safety of 

the railway would be threatened and requires that its proposed 

paragraph (29) is included within the protective provisions. This 

paragraph specifically requires the Applicant to gain Network Rail’s 

consent before exercising powers under the DCO and carrying out any 

works, without limiting the factors on which Network Rail are able to 

comment on, meaning Network Rail are able to (whilst acting 

reasonably) agree whatever programme of works and requirements 

necessary to safeguard the railway. The protective provisions do not 

currently allow this.” 

4.9. These comments relate to the ‘consent’ provision in respect of which the Applicant 

has already provided its views within section 3 of this paper. As regards the specific 

points made above, the Applicant disagrees with Network Rail and considers that 

sufficient protection is provided for the operation and safety of the railway in the form 

of the plan approval and works supervision provisions it has proposed. These controls 

relate to the carrying out of any specified works. In contrast, the ‘consent’ provision 

being sought by Network Rail in its proposed paragraph (29) relates principally to the 

exercise of land acquisition powers. This distinction is significant as the Applicant is 

not seeking to acquire any freehold interests from Network Rail. As such, it is not 

possible for the Applicant to carry out any specified works on railway property without 

first securing Network Rail’s approval of the ‘extent, timing and duration of any 

proposed occupation of railway property’. The Applicant is concerned that the 

‘consent’ provision would enable Network Rail to impose unfair commercial terms, 

rather than safety requirements on the grant of land interests to it. This concern is 

heightened by the matters that remain outstanding with regards to the grant of 

easements.   

“It is also not clear in the current protective provisions what ‘protective 

works’ are and what Network Rail can require before any approved 

works are carried out. It is feared that ‘protective works’ would not 
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extend, for example, to protecting the improvement and development of 

the railway and therefore sufficient clearance heights for future 

electrification may not be safeguarded, such as required for the Ashford 

to Ramsgate line which includes Plot 1031 and 1583.” 

4.10. References to ‘protective works’ within the Applicant’s preferred form of protective 

provisions are identical to those contained within Network Rail’s preferred form. No 

drafting amendments relating to ‘protective works’ have previously been proposed by 

Network Rail, either in the context of the Hinkley Connection Project or the 

Richborough Connection Project and so it is not clear to the Applicant why Network 

Rail is now concerned regarding the use of this term.  

 

4.11. The term ‘protective works’ is routinely employed within protective provisions. In the 

case of the railway protective provisions, it is stated within sub-paragraph (29)(4) that 

Network Rail may require ‘protective works’ be carried out “to ensure the safety or 

stability of railway property or the continuation of safe and efficient operation of the 

railways of Network Rail or the services of operators using the same (including any 

relocation decommissioning and removal of works, apparatus and equipment 

necessitated by a specified work and the comfort and safety of passengers who may 

be affected by the specified works)”. Accordingly, any works which would serve one 

or more of these purposes would constitute ‘protective works’.  

 

4.12. In the Applicant’s view, works designed purely to improve or enhance the railway in 

the future would not and should not constitute ‘protective works’. Protective Works 

can be unilaterally imposed on the Applicant and as such they should properly relate 

to safety and the other matters specified relating to the protection of existing 

infrastructure. 

 

4.13. Notwithstanding the above, the Applicant will consider any request made by Network 

Rail to accommodate future electrification of the railway in the design of the Proposed 

Development insofar as any such request might fall within the scope of the powers 

being sought within the draft DCO, that it is received in sufficient time to enable 

consideration of it to take place and provided any additional costs involved in design 

modifications are met by Network Rail. This accords with the Applicant’s position in 

relation to ‘lift and shift’ provisions as explained above.  

“It is also not clear if ‘protective works’ extend to an opportunity for 

Network Rail to carry out full Level Crossing Risk Assessment(s) where 

required and then only allow works to take place and / or additional use 

of the level crossing if an acceptable level of risk was shown or risks can 

be adequately mitigated.” 

4.14. The Applicant does not consider that a ‘risk assessment’ would readily fall within the 

definition of the term ‘protective work’ as it is an assessment rather than a work. 

However, if Network Rail considered that protective work(s) were necessary in respect 

of the proposed use of a level crossing, then it would be open for Network Rail to 

request that such protective works be carried out in accordance with the requirements 

of the protective provisions being proposed by both parties. In any event, other than 

in connection with the carrying out of surveys the Applicant does not propose to utilise 

unmanned level crossings during the main construction works and as such it is not 
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clear why Network Rail has now raised this issue in the context of the Proposed 

Development.    

“There is nothing within the protective provisions which confirms that 

when approved works are taking place, access will not be prevented for 

Network Rail and or pedestrian or vehicular access to any railway 

property prevented.” 

4.15. As already explained, the protective provisions would allow Network Rail a significant 

degree of control over the design and carrying out of any specified works, including 

approval of the ‘extent, timing and duration of any proposed occupation of railway 

property’ and the ability to impose protective works to enable the ‘continuation of the 

safe and efficient operation of the railway’. As such, the Applicant does not agree that 

there is nothing within the protective provisions to enable Network Rail to determine 

the extent to which access to railway property is affected by the works.  

 

4.16. In addition to the above, and as stated within paragraph 3.2.1 of the Statement of 

Common Ground between the parties, the Applicant has agreed to enter into one or 

more asset protection agreement(s). At paragraph 5.3 of its written representations, 

submitted at Deadline 2,  Network Rail stated that the purpose of these asset 

protection agreements was to secure, amongst other things, that:  

 
(a) no works shall be carried out without Network Rail’s prior approval of the plans, 

specification, method statement and programme of works; and  

 

(b) full access rights, during both the construction and operation phases, are retained 

for the benefit of Network Rail to enable the carrying out of all necessary 

maintenance, repair, renewal, inspection and enhancement works. 

 

4.17. Accordingly, it is not clear why Network Rail is now suggesting that these matters will 

not be addressed. 

  

4.18. In summary, and for the reasons stated above, the Applicant does not agree that the 

Proposed Development will result in detrimental impact on the operational railway.    
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Appendix 1 - National Grid’s preferred form of Railway Protective 
Provisions3 

 

  

                                                      
3 Excluding footnotes 



 

 

14781528.2  16 

PART 4 

 

PROTECTION FOR RAILWAY INTERESTS 
 

26. The following provisions of this Part have effect, unless otherwise agreed in writing between the undertaker 

and Network Rail. 

 

27. In this Part— 

“construction” includes execution, placing, alteration and reconstruction and “construct” and “constructed” have 

corresponding meanings; 

“the engineer” means an engineer appointed by Network Rail for the purposes of this Order; 

“network licence” means the network licence, as amended from time to time, 

granted to Network Rail by the Secretary of State in exercise of the powers in section 8 of the Railways Act l993; 

“Network Rail” means Network Rail Infrastructure Limited and any associated company of Network Rail 

Infrastructure Limited which holds property for railway purposes, and for the purpose of this definition  

“associated company” means any company which is (within the meaning of section 1159 of the Companies Act 

2006) the holding company of Network Rail Infrastructure Limited, a subsidiary of Network Rail Infrastructure 

Limited or another subsidiary of the holding company of Network Rail Infrastructure Limited; 

“plans” includes sections, designs, design data, software, drawings, specifications, soil reports, 

calculations, descriptions (including descriptions of methods of construction), staging proposals, programmes and 

details of the extent, timing and duration of any proposed occupation of railway property; 

“railway operational procedures” means procedures specified under any access agreement (as defined in the 

Railways Act 1993) or station lease; 

“railway property” means— 

(a) any railway belonging to Network Rail; 

(b) any station, land, works, apparatus and equipment belonging to Network Rail and connected with any such 

railway; and 

(c) any easement or other property interest held or used by Network Rail for the purposes of such railway or 

works, apparatus or equipment; and 

“specified work” means so much of any of the authorised development as is situated upon, across, under, over or 

within 15 metres of, or may in any way adversely affect, railway property. 

 

28.—(1) Where under this Part Network Rail is required to give its consent or approval in respect of any 

matter, that consent or approval is subject to the condition that Network Rail complies with any relevant railway 

operational procedures and any obligations under its network licence or under statute. 

(2) In so far as any specified work or the acquisition or use of railway property is or may be subject to railway 

operational procedures, Network Rail must— 

(a) co-operate with the undertaker with a view to avoiding undue delay and securing conformity as between any 

plans approved by the engineer and requirements emanating from those procedures; and 

(b) use its reasonable endeavours to avoid any conflict arising between the application of those procedures and 

the proper implementation of the authorised development pursuant to this Order. 

 

29.—(1) The undertaker must before commencing construction of any specified work supply to Network Rail 

proper and sufficient plans of that work for the reasonable approval of the engineer and the specified work must 

not be commenced except in accordance with such plans as have been approved in writing by the engineer or 

settled by arbitration under article 49 (arbitration). 

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld, and if by the 

end of the period of 28 days beginning with the date on which such plans have been supplied to Network Rail the 

engineer has not intimated disapproval of those plans and the grounds of disapproval, the undertaker may serve 

upon the engineer written notice requiring the engineer to intimate approval or disapproval within a further period 

of 28 days beginning with the date upon which the engineer receives written notice from the undertaker and if, by 

the expiry of the further 28 days period specified in the written notice the engineer has not intimated approval or 

disapproval, the engineer is deemed to have approved the plans as submitted. 

(3) If by the end of the period of 28 days beginning with the date on which written notice was served upon the 

engineer under sub-paragraph (2), Network Rail gives notice to the undertaker that Network Rail desires itself to 

construct any part of a specified work which in the opinion of the engineer will or may affect the stability of 

railway property or the safe operation of traffic on the railways of Network Rail then, if the undertaker desires 

such part of the specified work to be constructed, Network Rail must construct it with all reasonable dispatch on 

behalf of and to the reasonable satisfaction of the undertaker in accordance with the plans approved or deemed to 
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be approved or settled under this paragraph, and under the supervision (where appropriate and if given) of the 

undertaker. 

(4) When signifying approval of the plans, the engineer may specify any protective works (whether temporary 

or permanent) which in the opinion of the engineer must be carried out before the commencement of the 

construction of a specified work to ensure the safety or stability of railway property or the continuation of safe 

and efficient operation of the railways of Network Rail or the services of operators using the same (including any 

relocation decommissioning and removal of works, apparatus and equipment necessitated by a specified work and 

the comfort and safety of passengers who may be affected by the specified work), and such protective works as 

may be reasonably necessary for those purposes are to be constructed by Network Rail or by the undertaker, if 

Network Rail so desires, and such protective works must be carried out at the expense of the undertaker in either 

case with all reasonable dispatch, and the undertaker must not commence the construction of the specified work 

until the engineer has notified the undertaker that the protective works have been completed to the engineer’s 

reasonable satisfaction. 

 

30.—(1) Any specified work and any protective works to be constructed by virtue of paragraph 29(4) must, 

when commenced, be constructed— 

(a) with all reasonable dispatch in accordance with the plans approved or deemed to have been approved or settled 

under paragraph 29; 

(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction of the engineer; 

(c) in such manner as to cause as little damage as is possible to railway property; and 

(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free, uninterrupted and safe use 

of any railway of Network Rail or the traffic thereon and the use by passengers of railway property. 

(2) If any damage to railway property or any such interference or obstruction is caused by the carrying out of, 

or in consequence of the construction of a specified work, the undertaker must, notwithstanding any such approval, 

make good such damage and pay to Network Rail all reasonable expenses to which Network Rail may be put and 

compensation for any loss which it may sustain by reason of any such damage, interference or obstruction. 

(3) Nothing in this Part imposes any liability on the undertaker with respect to any damage, costs, expenses or 

loss attributable to the negligence of Network Rail or its servants, contractors or agents or any liability on Network 

Rail with respect of any damage, costs, expenses or loss attributable to the negligence of the undertaker or its 

servants, contractors or agents. 

 

31. The undertaker must— 

(a) at all times afford reasonable facilities to the engineer for access to a specified work during its construction; 

and 

(b) supply the engineer with all such information as the engineer may reasonably require with regard to a specified 

work or the method of constructing it. 

 

32. Network Rail must at all times afford reasonable facilities to the undertaker and its agents for access to 

any works carried out by Network Rail under this Part during their construction and must supply the undertaker 

with such information as it may reasonably require with regard to such works or the method of constructing them. 

 

33.—(1) If any permanent or temporary alterations or additions to railway property, are reasonably necessary 

in consequence of the construction of a specified work, or during a period of 12 months after the completion of 

that work, in order to ensure the safety of railway property or the continued safe operation of the railway of 

Network Rail, such alterations and additions may be carried out by Network Rail; and if Network Rail gives to 

the undertaker reasonable notice of its intention to carry out such alterations or additions (which must be specified 

in the notice), the undertaker must pay to Network Rail the reasonable cost of those alterations or additions 

including, in respect of any such alterations and additions as are to be permanent, a capitalised sum representing 

the increase of the costs which may be expected to be reasonably incurred by Network Rail in maintaining, 

working and, when necessary, renewing any such alterations or additions. 

(2) If during the construction of a specified work by the undertaker, Network Rail gives notice to the undertaker 

that Network Rail desires itself to construct that part of the specified work which in the opinion of the engineer is 

endangering the stability of railway property or the safe operation of traffic on the railways of Network Rail then, 

if the undertaker decides that part of the specified work is to be constructed, Network Rail must assume 

construction of that part of the specified work, and the undertaker must, notwithstanding any such approval of a 

specified work under paragraph 29(1), pay to Network Rail all reasonable expenses to which Network Rail may 

be put and compensation for any loss which it may suffer by reason of the execution by Network Rail of that 

specified work. 
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(3) The engineer must, in respect of the capitalised sums referred to in this paragraph and paragraph 34(a) 

provide such details of the formula by which those sums have been calculated as the undertaker may reasonably 

require. 

(4) If the cost of maintaining, working or renewing railway property is reduced in consequence of any such 

alterations or additions, a capitalised sum representing the saving must be set off against any sum payable by the 

undertaker to Network Rail under this paragraph. 

 

34. The undertaker must repay to Network Rail all reasonable fees, costs, charges and expenses 

reasonably incurred by Network Rail— 

(a) in constructing any part of a specified work on behalf of the undertaker as provided by paragraph 29(3) or in 

constructing any protective works under the provisions of paragraph 29(4) including, in respect of any permanent 

protective works, a capitalised sum representing the cost of maintaining and renewing those works; 

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the supervision by the 

engineer of the construction of a specified work; 

(c) in respect of the employment or procurement of the services of any inspectors, signalmen, watchmen and other 

persons whom it is reasonably necessary to appoint for inspecting, signalling, watching and lighting railway 

property and for preventing, so far as may be reasonably practicable, interference, obstruction, danger or accident 

arising from the construction or failure of a specified work; 

(d) in respect of any special traffic working resulting from any speed restrictions which may, in the opinion of the 

engineer, require to be imposed by reason or in consequence of the construction or failure of a specified work or 

from the substitution or diversion of services which may be reasonably necessary for the same reason; and 

(e) in respect of any additional temporary lighting of railway property in the vicinity of the specified works, being 

lighting made reasonably necessary by reason or in consequence of the construction or failure of a specified work. 

 

35.—(1) In this paragraph— 

“EMI” means, subject to sub-paragraph (2), electromagnetic interference with Network Rail apparatus generated 

by the operation of the authorised development where such interference is of a level which adversely affects the 

safe operation of Network Rail’s apparatus; and 

“Network Rail’s apparatus” means any lines, circuits, wires, apparatus or equipment (whether or not modified or 

installed as part of the authorised development) which are owned or used by Network Rail for the purpose of 

transmitting or receiving electrical energy or of radio, telegraphic, telephonic, electric, electronic or other like 

means of signalling or other communications. 

(2) This paragraph applies to EMI only to the extent that such EMI is not attributable to any change to Network 

Rail’s apparatus carried out after approval of plans under paragraph 29(1) for the relevant part of the authorised 

development giving rise to EMI (unless the undertaker has been given notice in writing before the approval of 

those plans of the intention to make such change). 

(3) Subject to sub-paragraph (5), the undertaker must in the design and construction of the authorised 

development take all measures necessary to prevent EMI and must establish with Network Rail (both parties 

acting reasonably) appropriate arrangements to verify their effectiveness. 

(4) In order to facilitate the undertaker’s compliance with sub-paragraph (3)— 

(a) the undertaker must consult with Network Rail as early as reasonably practicable to identify all Network Rail’s 

apparatus which may be at risk of EMI, and thereafter must continue to consult with Network Rail (both before 

and after formal submission of plans under paragraph 29(1)) in order to identify all potential causes of EMI and 

the measures required to eliminate them; 

(b) Network Rail must make available to the undertaker all information in the possession of Network Rail 

reasonably requested by the undertaker in respect of Network Rail’s apparatus identified pursuant to sub-

paragraph (a); and 

(c) Network Rail must allow the undertaker reasonable facilities for the inspection of Network Rail’s apparatus 

identified pursuant to sub-paragraph (a). 

(5) In any case where it is established that EMI can only reasonably be prevented by modifications to Network 

Rail’s apparatus, Network Rail must not withhold its consent unreasonably to modifications of Network Rail’s 

apparatus, but Network Rail may, in its reasonable discretion, select the means of prevention and the method of 

their execution, and in relation to such modifications paragraph 29(1) has effect subject to this sub-paragraph. 

(6) If at any time prior to the commencement of regular revenue-earning operations comprised in the authorised 

development and notwithstanding any measures adopted pursuant to subparagraph (3), the testing or 

commissioning of the authorised development causes EMI, then the undertaker must immediately upon receipt of 

notification by Network Rail of such EMI either in writing or communicated orally (such oral communication to 

be confirmed in writing as soon as reasonably practicable after it has been issued) forthwith cease to use (or 

procure the cessation of use of) the undertaker’s apparatus causing such EMI until all measures necessary have 

been taken to remedy such EMI by way of modification to the source of such EMI or (in the circumstances, 
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and subject to the consent, specified in sub-paragraph (5)) to Network Rail’s apparatus. 

(7) In the event of EMI having occurred— 

(a) the undertaker must afford reasonable facilities to Network Rail for access to the undertaker’s apparatus in the 

investigation of such EMI; 

(b) Network Rail must afford reasonable facilities to the undertaker for access to Network Rail’s apparatus in the 

investigation of such EMI; and 

(c) Network Rail must make available to the undertaker any additional material information in its possession 

reasonably requested by the undertaker in respect of Network Rail’s apparatus or such EMI. 

 

(8) Where Network Rail approves modifications to Network Rail’s apparatus pursuant to subparagraphs 

(5) or (6)— 

(a) Network Rail must allow the undertaker reasonable facilities for the inspection of the relevant part of Network 

Rail’s apparatus; and 

(b) any modifications to Network Rail’s apparatus approved pursuant to those subparagraphs must be carried out 

and completed by the undertaker in accordance with paragraph 30. 

(9) For the purpose of paragraph 34(a) any modifications to Network Rail’s apparatus under this paragraph 

are deemed to be protective works referred to in that paragraph. 

(10) In relation to any dispute arising under this paragraph the reference in article 49(arbitration) to the 

Secretary of State must be read as a reference to the President of the Institution of Engineering and Technology. 

 

36. If at any time after the completion of a specified work, not being a work vested in Network Rail, Network 

Rail gives notice to the undertaker informing it that the state of maintenance of any part of the specified work 

appears to be such as adversely affects the operation of railway property, the undertaker must, on receipt of such 

notice, take such steps as may be reasonably necessary to put that specified work in such state of maintenance as 

not adversely to affect railway property. 

 

37. The undertaker must not provide any illumination or illuminated sign or signal on or in connection with a 

specified work in the vicinity of any railway belonging to Network Rail unless it has first consulted Network Rail, 

and it must comply with Network Rail’s reasonable requirements for preventing confusion between such 

illumination or illuminated sign or signal and any railway signal or other light used for controlling, directing or 

securing the safety of traffic on the railway. 

 

38. Any additional expenses which Network Rail may reasonably incur in altering, reconstructing or 

maintaining railway property under any powers existing at the making of this Order by reason of the existence of 

a specified work must, provided that 56 days’ prior notice of the commencement of such alteration, reconstruction 

or maintenance has been given to the undertaker, be repaid by the undertaker to Network Rail. 

 

39.—(1) The undertaker must— 

(a) pay to Network Rail all reasonable and proper costs, charges, damages and expenses not otherwise provided 

for in this Part (but subject to the provisions of this paragraph) which may be occasioned to or reasonably incurred 

by Network Rail by reason of— 

(i) the construction or maintenance of a specified work or the failure of such a work; or 

(ii) any act or omission of the undertaker or of any person in its employ or of its contractors or others whilst 

engaged upon a specified work; and 

(b) indemnify and keep indemnified Network Rail from and against all claims and demands arising out of or in 

connection with a specified work or any such failure, act or omission. 

(2) The fact that any act or thing may have been done by Network Rail on behalf of the undertaker or in 

accordance with plans approved by the engineer or in accordance with any requirement of the engineer or under 

the supervision of the engineer does not (if it was done without negligence on the part of Network Rail or of any 

person in its employ or of its contractors or agents) excuse the undertaker from any liability under sub-paragraph 

(1). 

(3) Network Rail must— 

(a) give the undertaker written notice of any such claims or demands as soon as reasonably possible after Network 

Rail become aware of any such claims or demands; 

(b) not admit liability or make any offer to settle or settle or compromise any such claim or demand without the 

prior consent of the undertaker (which, if it withholds such consent, 

has the sole conduct of any settlement or compromise or of any proceedings necessary to resist the claim or 

demand); 

(c) take all reasonable steps to mitigate any liabilities relating to such claims or demands; and 
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(d) keep the undertaker informed in relation to the progress of any such claims and demands and pay due regard 

to the undertaker’s reasonable representations in relation to them. 

(4) In no circumstances is the undertaker liable to Network Rail under sub-paragraph (1) for any indirect or 

consequential loss or loss of profits, save that the sums payable by the undertaker under that sub-paragraph include 

a sum equivalent to the relevant costs in circumstances where— 

(a) Network Rail is liable to make payment of the relevant costs pursuant to the terms of an agreement between 

Network Rail and a train operator; and 

(b) the existence of that agreement and the extent of Network Rail’s liability to make payment of the relevant 

costs pursuant to its terms has previously been disclosed in writing to the undertaker, but not otherwise. 

(5) Subject to the terms of any agreement between Network Rail and a train operator regarding the amount, 

timing or method of payment of the relevant costs in respect of that train operator, Network Rail must promptly 

pay to each train operator the amount of any sums which Network Rail receives under sub-paragraph (4) which 

relates to the relevant costs of that train operator. 

(6) The obligation under sub-paragraph (4) to pay Network Rail the relevant costs is, in the event of default, 

enforceable directly by any train operator concerned to the extent that such sums would be payable to that operator 

pursuant to sub-paragraph (5). 

(7) In this paragraph— 

“relevant costs” means the costs, direct losses and expenses (including loss of revenue) reasonably incurred by a 

train operator as a consequence of any restriction of the use of Network Rail’s railway network as a result of the 

construction, maintenance or failure of a specified work or any such act or omission as mentioned in sub-paragraph 

(1); and 

“train operator” means any person who is authorised to act as the operator of a train by a licence under section 8 

of the Railways Act 1993. 

 

40. Network Rail must, on receipt of a request from the undertaker, from time to time provide the undertaker 

free of charge with written estimates of the costs, charges, expenses and other liabilities for which the undertaker 

is or will become liable under this Part and with such information as may reasonably enable the undertaker to 

assess the reasonableness of any such estimate or claim made or to be made pursuant to this Part. 

 

41. In the assessment of any sums payable to Network Rail under this Part, no account must be taken of any 

increase in the sums claimed that is attributable to any action taken by or any agreement entered into by Network 

Rail if that action or agreement was not reasonably necessary and was taken or entered into with a view to 

obtaining the payment of those sums by the undertaker under this Part or increasing the sums so 

payable. 

 

42. The undertaker and Network Rail may, subject in the case of Network Rail to compliance with the terms 

of its network licence, enter into, and carry into effect, agreements for the transfer to the undertaker of— 

(a) any railway property shown on the works plans and land plans and described in the book of reference; 

(b) any lands, works or other property held in connection with any such railway property; and 

(c) any rights and obligations (whether or not statutory) of Network Rail relating to any railway property or any 

lands, works or other property referred to in this paragraph. 

 

43. Nothing in this Order, or in any enactment incorporated with or applied by this Order, prejudices or affects 

the operation of Part 1 of the Railways Act 1993. 

 

44. The undertaker must no later than 28 days from the date that the plans submitted to and certified by the 

Secretary of State in accordance with article 4345 (certification of plans, etc.) are certified by the Secretary of 

State, provide a set of those plans to Network Rail in the form of a computer disc with read-only memory. 
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Appendix 2 – Comparison of National Grid’s preferred form of the Railway 
Protective Provisions with Network Rail’s preferred form 

 



PART 4

FOR THE PROTECTION FOROF RAILWAY INTERESTS

26. The following provisions of this Part have effect, unless otherwise agreed in writing between the undertaker
and Network Rail and, in the case of paragraph 41, any other person on whom rights or obligations are conferred 
by that paragraph.

27.  In this PartSchedule—
“"construction”" includes execution, placing, alteration and reconstruction and “"construct”" and
“"constructed”" have corresponding meanings;
“"the engineer”" means an engineer appointed by Network Rail for the purposes of this Order;
“"network licence”" means the network licence, as the same is amended from time to time, granted to Network
Rail by the Secretary of State in exercise of thehis powers inunder section 8 of the Railways Act l993(b);
“"Network Rail”" means Network Rail Infrastructure Limited and any associated company of Network Rail
Infrastructure Limited which holds property for railway purposes, and for the purpose of this definition
“"associated company”" means any company which is (within the meaning of section 1159 of the Companies
Act 2006(c)) the holding company of Network Rail Infrastructure Limited, a subsidiary of Network Rail
Infrastructure Limited or another subsidiary of the holding company of Network Rail Infrastructure Limited;
“"plans”" includes sections, designs, design data, software, drawings, specifications, soil reports, calculations,
descriptions (including descriptions of methods of construction), staging proposals, programmes and details of
the extent, timing and duration of any proposed occupation of railway property;
“"railway operational procedures”" means procedures specified under any access agreement (as defined in the
Railways Act 1993) or station lease;
“"railway property”" means—(a) any railway belonging to Network Rail; and-
(ba) any station, land, works, apparatus and equipment belonging to Network Rail andor connected with any
such railway; and
(cb) any easement or other property interest held or used by Network Rail for the purposes of such railway or
works, apparatus or equipment; and
“"specified work”" means so much of any of the authorised development as is situated upon, across, under, over
or within 15 metres of, or may in any way adversely affect, railway property.

28.— (1) Where under this PartSchedule Network Rail is required to give its consent or approval in respect of
any matter, that consent or approval is subject to the condition that Network Rail complies with any relevant
railway operational procedures and any obligations under its network licence or under statute.
(2) In so far as any specified work or the acquisition or use of railway property is or may be subject to railway
operational procedures, Network Rail must—
(a) co-operate with the undertaker with a view to avoiding undue delay and securing conformity as between any
plans approved by the engineer and requirements emanating from those procedures; and
(b) use itstheir reasonable endeavours to avoid any conflict arising between the application of those procedures
and the proper implementation of the authorised development pursuant to this Order.

29. (1) The undertaker must not exercise the powers conferred by—
(a) article 16 (discharge of water);
(b) article 18 (authority to survey and investigate the land);
(c) article 19 (authority to override easements and other rights);
(d) article 22 and 25 (compulsory acquisition of rights);
(e) article 23 and 24 (power to override easements and other rights);
(f) article 26 (acquisition of subsoil only)
(g) article 29 and 30 (temporary use of land for carrying out the authorised development);
(h) article 31 (temporary use of land for maintaining the authorised development);
(i) article 33 (statutory undertakers);
(j) article 41 (felling or lopping of trees or shrubs)
(k) article 42 (trees subject to tree preservation orders)
(l) or the powers conferred by section 11(3) of the 1965 Act, in respect of any railway property unless the
exercise of such powers is with the consent of Network Rail.
(2) The undertaker must not in the exercise of the powers conferred by this Order prevent pedestrian or vehicular
access to any railway property, unless preventing such access is with the consent of Network Rail.
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(3) The undertaker must not exercise the powers conferred by sections 271 or 272 of the 1990 Act, or article 34
(statutory undertakers), in relation to any right of access of Network Rail to railway property, but such right of
access may be diverted with the consent of Network Rail.
(4) The undertaker must not under the powers of this Order acquire or use or acquire new rights over any railway
property except with the consent of Network Rail.
(5) Where Network Rail is asked to give its consent pursuant to this paragraph, such consent must not be
unreasonably withheld but may be given subject to reasonable conditions.

30. (1) The undertaker must before commencing construction of any specified work supply to Network Rail
proper and sufficient plans of that work for the reasonable approval of the engineer and the specified work must
not be commenced except in accordance with such plans as have been approved in writing by the engineer or
settled by arbitration under article 4951 (arbitration).
(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld, and if by the end
of the period of 28 days beginning with the date on which such plans have been supplied to Network Rail the
engineer has not intimated his disapproval of those plans and the grounds of his disapproval, the undertaker may
serve upon the engineer written notice requiring the engineer to intimate his approval or disapproval within a
further period of 28 days beginning with the date upon which the engineer receives written notice from the
undertaker and if, by the expiry of the further 28 days period specified in the written notice the engineer has not
intimated his approval or disapproval, the engineer ishe shall be deemed to have approved the plans as
submitted.
(3) If by the end of the period of 28 days beginning with the date on which written notice was served upon the
engineer under sub-paragraph (2), Network Rail gives notice to the undertaker that Network Rail desires itself to
construct any part of a specified work which in the opinion of the engineer will or may affect the stability of
railway property or the safe operation of traffic on the railways of Network Rail then, if the undertaker desires
such part of the specified work to be constructed, Network Rail must construct it with all reasonable dispatch on
behalf of and to the reasonable satisfaction of the undertaker in accordance with the plans approved or deemed
to be approved or settled under this paragraph, and under the supervision (where appropriate and if given) of the
undertaker.
(4) When signifying his approval of the plans, the engineer may specify any protective works (whether
temporary or permanent) which in thehis opinion of the engineer must beshould he carried out before the
commencement of the construction of a specified work to ensure the safety or stability of railway property or the
continuation of safe and efficient operation of the railways of Network Rail or the services of operators using the
same (including any relocation decommissioningde-commissioning and removal of works, apparatus and
equipment necessitated by a specified work and the comfort and safety of passengers who may be affected by the
specified workworks), and such protective works as may be reasonably necessary for those purposes are to be
constructed by Network Rail or by the undertaker, if Network Rail so desires, and such protective works mustare
to be carried out at the expense of the undertaker in either case with all reasonable dispatch, and the undertaker
must not commence the construction of the specified workworks until the engineer has notified the undertaker
that the protective works have been completed to the engineer’shis reasonable satisfaction.

30.—31. (1) Any specified work and any protective works to behe constructed by virtue of paragraph 2930(4)
must, when commenced, be constructed—
(a) with all reasonable dispatch in accordance with the plans approved or deemed to have been approved or
settled under paragraph 2930;
(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction of the engineer;
(c) in such manner as to cause as little damage as is possible to railway property; and
(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free, uninterrupted and safe use
of any railway of Network Rail or the traffic thereon and the use by passengers of railway property.
(2) If any damage to railway property or any such interference or obstruction isshall be caused by the carrying
out of, or in consequence of the construction of a specified work, the undertaker must, notwithstanding any such
approval, make good such damage and must pay to Network Rail all reasonable expenses to which Network Rail
may be put and compensation for any loss which it may sustain by reason of any such damage, interference or
obstruction.
(3) Nothing in this Part of this Schedule imposes any liability on the undertaker with respect to any damage,
costs, expenses or loss attributable to the negligence of Network Rail or its servants, contractors or agents or any
liability on Network Rail with respect of any damage, costs, expenses or loss attributable to the negligence of the
undertaker or its servants, contractors or agents.

31.32. The undertaker must—-
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(a) at all times afford reasonable facilities to the engineer for access to a specified work during its construction;
and
(b) supply the engineer with all such information as the engineerhe may reasonably require with regard to a
specified work or the method of constructing it.

32.33. Network Rail must at all times afford reasonable facilities to the undertaker and its agents for access to
any works carried out by Network Rail under this Part of this Schedule during their construction and must supply
the undertaker with such information as it may reasonably require with regard to such works or the method of
constructing them.

33.—34. (1) If any permanent or temporary alterations or additions to railway property, are reasonably necessary
in consequence of the construction of a specified work, or during a period of 1224 months after the completion
of that work, in order to ensure the safety of railway property or the continued safe operation of the railway of
Network Rail, such alterations and additions may be carried out by Network Rail; and if Network Rail gives to
the undertaker reasonable notice of its intention to carry out such alterations or additions (which must be
specified in the notice), the undertaker must pay to Network Rail the reasonable cost of those alterations or
additions including, in respect of any such alterations and additions as are to be permanent, a capitalised sum
representing the increase of the costs which may be expected to be reasonably incurred by Network Rail in
maintaining, working and, when necessary, renewing any such alterations or additions.
(2) If during the construction of a specified work by the undertaker, Network Rail gives notice to the undertaker
that Network Rail desires itself to construct that part of the specified work which in the opinion of the engineer is
endangering the stability of railway property or the safe operation of traffic on the railways of Network Rail
then, if the undertaker decides that part of the specified work is to be constructed, Network Rail must assume
construction of that part of the specified work, and the undertaker must, notwithstanding any such approval of
a specified work under paragraph 2930(13), pay to Network Rail all reasonable expenses to which Network Rail
may be put and compensation for any loss which it may suffer by reason of the execution by Network Rail of
that specified work.
(3) The engineer must, in respect of the capitalised sums referred to in this paragraph and paragraph 3435(a)
provide such details of the formula by which those sums have been calculated as the undertaker may reasonably
require.
(4) If the cost of maintaining, working or renewing railway property is reduced in consequence of any such
alterations or additions, a capitalised sum representing thesuch saving must be set off against any sum payable by
the undertaker to Network Rail under this paragraph.

34.35. The undertaker must repay to Network Rail all reasonable fees, costs, charges and expenses reasonably
incurred by Network Rail—
(a) in constructing any part of a specified work on behalf of the undertaker as provided by paragraph 2930(3) or
in constructing any protective works under the provisions of paragraph 2930(4) including, in respect of any
permanent protective works, a capitalised sum representing the cost of maintaining and renewing those works;
(b) in respect of the approval by the engineer of plans submitted by the undertaker and the supervision by the
engineerhim of the construction of a specified work;
(c) in respect of the employment or procurement of the services of any inspectors, signalmen, watchmen and
other persons whom it isshall he reasonably necessary to appoint for inspecting, signalling, watching and lighting
railway property and for preventing, so far as may be reasonably practicable, interference, obstruction, danger or
accident arising from the construction or failure of a specified work;
(d) in respect of any special traffic working resulting from any speed restrictions which may, in the opinion of
the engineer, require to be imposed by reason or in consequence of the construction or failure of a specified
work or from the substitution orof diversion of services which may be reasonably necessary for the same reason;
and
(e) in respect of any additional temporary lighting of railway property in the vicinity of the specified works,
being lighting made reasonably necessary by reason or in consequence of the construction or failure of a
specified work.

35.—36. (1) In this paragraph—-
“EMI” means, subject to sub-paragraph (2), electromagnetic interference with Network Rail apparatus generated
by the operation of the authorised development where such interference is of a level which adversely affects the
safe operation of Network Rail’s apparatus; and “Network Rail’s apparatus” means any lines, circuits, wires,
apparatus or equipment (whether or not modified or installed as part of the authorised development) which are
owned or used by Network Rail for the purpose of transmitting or receiving electrical energy or of radio,
telegraphic, telephonic, electric, electronic or other like means of signallingsignaling or other communications.
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(2) This paragraph applies to EMI only to the extent that such EMI is not attributable to any change to Network
Rail’s apparatus carried out after approval of plans under paragraph 2930(1) for the relevant part of the
authorised development giving rise to EMI (unless the undertaker has been given notice in writing before the
approval of those plans of the intention to make such change).
(3) Subject to sub-paragraph (5), the undertaker must in the design and construction of the authorised
development take all measures necessary to prevent EMI and must establish with Network Rail (both parties
acting reasonably) appropriate arrangements to verify their effectiveness.
(4) In order to facilitate the undertaker’s compliance with sub-paragraph (3)—-
(a) the undertaker must consult with Network Rail as early as reasonably practicable to identify all Network
Rail’s apparatus which may be at risk of EMI, and thereafter must continue to consult with Network Rail (both
before and after formal submission of plans under paragraph 2930(1)) in order to identify all potential causes of
EMI and the measures required to eliminate them;
(b) Network Rail must make available to the undertaker all information in the possession of Network Rail
reasonably requested by the undertaker in respect of Network Rail’s apparatus identified pursuant to
sub-paragraph (a); and
(c) Network Rail must allow the undertaker reasonable facilities for the inspection of Network Rail’s apparatus
identified pursuant to sub-paragraph (a).
(5) In any case where it is established that EMI can only reasonably be prevented by modifications to Network
Rail’s apparatus, Network Rail must not withhold its consent unreasonably to modifications of Network Rail’s
apparatus, but Network Rail may, in its reasonable discretion, select the means of prevention and the method of
their execution must be selected in the reasonable discretion of Network Rail, and in relation to such
modifications paragraph 2930(1) hashave effect subject to thisthe sub-paragraph.
(6) If at any time prior to the commencement of regular revenue-earning operations comprised in the authorised
development and notwithstanding any measures adopted pursuant to subparagraphsub-paragraph (3), the testing
or commissioning of the authorised development causes EMI, then the undertaker must immediately upon
receipt of notification by Network Rail of such EMI either in writing or communicated orally (such oral
communication to be confirmed in writing as soon as reasonably practicable after it has been issued) forthwith
cease to use (or
procure the cessation of use of) the undertaker’s apparatus causing such EMI until all measures necessary have
been taken to remedy such EMI by way of modification to the source of such EMI or (in the circumstances, and
subject to the consent, specified in sub-paragraphsubparagraph (5)) to Network Rail’s apparatus.
(7) In the event of EMI having occurred— –
(a) the undertaker must afford reasonable facilities to Network Rail for access to the undertaker’s apparatus in
the investigation of such EMI;
(b) Network Rail must afford reasonable facilities to the undertaker for access to Network Rail’s apparatus in the
investigation of such EMI; and
(c) Network Rail must make available to the undertaker any additional material information in its possession
reasonably requested by the undertaker in respect of Network Rail’s apparatus or such EMI.
(8) Where Network Rail approves modifications to Network Rail’s apparatus pursuant to subparagraphs (5) or
(6)— –
(a) Network Rail must allow the undertaker reasonable facilities for the inspection of the relevant part of
Network Rail’s apparatus; and
(b) any modifications to Network Rail’s apparatus approved pursuant to those subparagraphssub-paragraphs
must be carried out and completed by the undertaker in accordance with paragraph 30.6.
(9) To the extent that it would not otherwise do so, the indemnity in paragraph 40(1) applies to the costs and
expenses reasonably incurred or losses suffered by network Rail through the implementation of the provisions of
this paragraph (including costs incurred in connection with the consideration of proposals, approval of plans,
supervision and inspection of works and facilitating access to Network Rail’s apparatus) or in consequence of
any EMI to which sub-paragraph (6) applies.
(10) For the purpose of paragraph 3435(a) any modifications to Network Rail’s apparatus under this paragraph
areshall be deemed to be protective works referred to in that paragraph.
(1011) In relation to any dispute arising under this paragraph the reference in article 49(arbitration51
(Arbitration) to the Secretary of State mustshall be read as a reference to the President of the Institution of
Engineering and TechnologyElectrical Engineers.

36.37. If at any time after the completion of a specified work, not being a work vested in Network Rail, Network
Rail gives notice to the undertaker informing it that the state of maintenance of any part of the specified work
appears to be such as adversely affects the operation of railway property, the undertaker must, on receipt of such
notice, take such steps as may be reasonably necessary to put that specified work in such state of maintenance as
not adversely to affect railway property.
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37.38. The undertaker must not provide any illumination or illuminated sign or signal on or in connection with a
specified work in the vicinity of any railway belonging to Network Rail unless it has first consulted Network
Rail, and it must comply with Network Rail’'s reasonable requirements for preventing confusion between such
illumination or illuminated sign or signal and any railway signal or other light used for controlling, directing or
securing the safety of traffic on the railway.
38.39. Any additional expenses which Network Rail may reasonably incur in altering, reconstructing
or maintaining railway property under any powers existing at the making of this Order by reason of the existence
of a specified work must, provided that 56 days’ prior' previous notice of the commencement of such alteration,
reconstruction or maintenance has been given to the undertaker, be repaid by the undertaker to Network Rail.

39.—40. (1) The undertaker must—(a) pay to Network Rail all reasonable and proper costs, charges, damages
and expenses not otherwise provided for in this Part of this Schedule (but subject to the provisions of this
paragrapharticle 50 (no double recovery)) which may be occasioned to or reasonably incurred by Network
Rail—
(a) by reason of—(i) the construction or maintenance of a specified work or the failure of such a work;thereof or
(ii)b) by reason of any act or omission of the undertaker or of any person in its employ or of its contractors or
others whilst engaged upon a specified work;
and(b) the undertaker must indemnify and keep indemnified Network Rail from and against all claims and
demands arising out of or in connection with a specified work or any such failure,
act or omission.(2) The: and the fact that any act or thing may have been done by Network Rail on behalf of the
undertaker or in accordance with plans approved by the engineer or in accordance with any requirement of the
engineer or under thehis supervision of the engineer doesshall not (if it was done without negligence on the part
of Network Rail or of any person in its employ or of its contractors or agents) excuse the undertaker from any
liability under the provisions of this sub-paragraph (1).
(32) Network Rail must—(a) give the undertaker reasonable written notice of any such claims or demands as 
soon as reasonably possible after Network Rail become aware of any such claims or demands;(b) not admit 
liability or make any offer to settle or settle or compromise anyclaim or demand and no settlement or 
compromise of such a claim or demand shall be made without the prior consent of the undertaker (which, if it 
withholds such consent,
has the sole conduct of any settlement or compromise or of any proceedings necessary to resist the claim or 
demand);
(c) take all reasonable steps to mitigate any liabilities relating to such claims or demands; and(d) keep the 
undertaker informed in relation to the progress of any such claims and demands and pay due regard to the 
undertaker’s reasonable representations in relation to them.
(4) In no circumstances is the undertaker liable to Network Rail under sub-paragraph (1) for any indirect or 
consequential loss or loss of profits, save that the3) The sums payable by the undertaker under that 
sub-paragraph (1) shall if relevant include a sum equivalent to the relevant costs in circumstances where—
(a) Network Rail is liable to make payment of the relevant costs pursuant to the terms of an agreement between 
Network Rail and a train operator; and(b) the existence of that agreement and the extent of Network Rail’s 
liability to make payment of the relevant costs pursuant to its terms has previously been disclosed in writing to 
the undertaker, but not otherwise.
(54) Subject to the terms of any agreement between Network Rail and a train operator regarding the amount, 
timing or method of payment of the relevant costs in respect of that train operator, Network Rail must promptly
pay to each train operator the amount of any sums which Network Rail receives under sub-paragraph (43) which
relates to the relevant costs of that train operator.
(65) The obligation under sub-paragraph (43) to pay Network Rail the relevant costs isshall, in the event of
default, be enforceable directly by any train operator concerned to the extent that such sums would be payable to
that operator pursuant to sub-paragraph (54).
(76) In this paragraph—
“"the relevant costs”" means the costs, direct losses and expenses (including loss of revenue) reasonably
incurred by aeach train operator as a consequence of any restriction of the use of Network Rail’'s railway
network as a result of the construction, maintenance or failure of a specified work or any such act or omission as
mentioned in sub-paragraphsubparagraph (1); and
“"train operator”" means any person who is authorised to act as the operator of a train by a
licence under section 8 of the Railways Act 1993.

40.41. Network Rail must, on receipt of a request from the undertaker, from time to time provide the undertaker
free of charge with written estimates of the costs, charges, expenses and other liabilities for which the undertaker
is or will become liable under this PartSchedule (including the amount of the relevant costs mentioned in
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paragraph 40) and with such information as may reasonably enable the undertaker to assess the reasonableness
of any such estimate or claim made or to behe made pursuant to this PartSchedule (including any claim relating
to those relevant costs).

41.42. In the assessment of any sums payable to Network Rail under this Part, no account of this Schedule there
must not be taken ofinto account any increase in the sums claimed that is attributable to any action taken by or
any agreement entered into by Network Rail if that action or agreement was not reasonably necessary and was
taken or entered into with a view to obtaining the payment of those sums by the undertaker under this
PartSchedule or increasing the sums so payable.

42.43. The undertaker and Network Rail may, subject in the case of Network Rail to compliance with the terms
of its network licence, enter into, and carry into effect, agreements for the transfer to the undertaker of—
(a) any railway property shown on the works plans and land plans and described in the bookBook of
referenceReference;
(b) any lands, works or other property held in connection with any such railway property; and
(c) any rights and obligations (whether or not statutory) of Network Rail relating to any
railway property or any lands, works or other property referred to in this paragraph.

43.44. Nothing in this Order, or in any enactment incorporated with or applied by this Order, prejudices or
affects the operation of Part 1I of the Railways Act 1993.

45. The undertaker must give written notice to Network Rail if any application is proposed to be made by the
undertaker for the Secretary of State's consent, under article 7 (consent to transfer benefit of Order) of this Order
and any such notice must be given no later than 28 days before any such application is made and must describe
or give (as appropriate)—
(a) the nature of the application to be made;
(b) the extent of the geographical area to which the application relates; and
(c) the name and address of the person acting for the Secretary of State to whom the application is to be made.

44.46. The undertaker must no later than 28 days from the date that the plans submitted to and certified by the
Secretary of State in accordance with article 434544 (certification of plans, etc.) are certified by the Secretary of
State, provide a set of those plans to Network Rail in the form of a computer disc with read- only memory.
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